Constitution & Constitutionalism:
Judicial Independence

Introduction

In any constitutional government, the judiciary is often described as the “sentinel
on the qui vive”—the vigilant guardian of the constitution and the rights it
enshrines. While legislatures create laws and executives implement them, it is the
judiciary that interprets, reviews, and ensures that these laws remain within
constitutional limits. The independence of the judiciary is therefore not a matter
of institutional pride; it is the lifeblood of constitutionalism itself. Without an
impartial judiciary, constitutions risk becoming hollow texts, vulnerable to
manipulation by powerful political actors.

The concept of judicial independence is not merely about insulation from political
influence but also about the cultivation of a culture of legality, fairness, and restraint.
A court that cannot act independently cannot check the excesses of the majority,
protect minorities, or preserve the delicate balance between liberty and authority.
Thus, judicial independence stands as both a principle of governance and a
practical safeguard for democracy.

Understanding Judicial Independence

Judicial independence has two interrelated dimensions:

1. Individual independence - the ability of each judge to decide cases without
fear of reprisal or expectation of reward. Judges must not be vulnerable to
external pressures, whether from governments, corporations, or public
opinion.

2. Institutional independence - the structural autonomy of the judiciary as an
organ of the state, free from domination by the executive or legislature. This
involves secure tenure, transparent appointment procedures, financial
autonomy, and internal self-governance.
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Both dimensions complement one another. Individual courage is not enough if the
institution itself is dependent on political patronage; likewise, institutional
safeguards are futile if judges lack ethical integrity or personal resolve.

Safeguards for Judicial Independence

Across democracies, several mechanisms ensure the autonomy of the judiciary.
These include:

e Security of tenure: Judges should not be dismissed arbitrarily. A fixed
retirement age or term ensures that they are insulated from threats of
removal.

e Separation of powers: Judicial authority must remain distinct from
legislative and executive branches. Montesquieu’s principle remains vital for
preventing the concentration of power.

e Financial autonomy: Judicial salaries, infrastructure, and administration
should be protected from executive control. Fiscal dependence can easily
translate into institutional subordination.

e Transparent appointments and removals: Processes should be based on
merit and integrity. Excessive executive discretion undermines public trust,
while opaque procedures foster perceptions of partisanship.

e (ollegial decision-making: Mechanisms like benches, panels, and judicial
councils minimize the risk of individual vulnerability and distribute authority.

These safeguards represent the architecture of judicial independence, ensuring
that courts can uphold constitutional principles without bending to transient
political majorities.

The Judiciary as the Guardian of the Constitution

The metaphor of the judiciary as the “guardian of the constitution” conveys more
than a functional role. It suggests watchfulness, stewardship, and protective
oversight over the fundamental values enshrined in a constitutional order.
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A guardian is not simply an arbiter of disputes; it is a custodian of principles that
often cannot defend themselves against momentary political expediency or populist
pressures. In this sense, judicial guardianship lies at the heart of constitutionalism,
ensuring that the constitution is not reduced to a piece of paper but remains a living,
operative force shaping governance and society.

At its core, this guardianship role involves three interlinked tasks:

1. Policing the limits of state power by reviewing legislation and executive
actions.

2. Protecting individual and collective rights against erosion or violation.

3. Safeguarding the integrity of the constitutional order itself, ensuring that
no branch of government distorts the basic structure of democracy.

The vitality of this guardianship varies across political systems, yet global
experience shows that independent courts often stand as the last line of defense
against authoritarian drift.

Germany: Proportionality and European Constitutionalism

The German Federal Constitutional Court (FCC) has long exemplified assertive
guardianship. Its jurisprudence on party bans, such as the prohibition of neo-Nazi
organizations, highlights how courts can protect democracy from forces that seek to
dismantle it from within. The Court’s insistence on the principle of proportionality
has also influenced constitutional jurisprudence across Europe, becoming a
template for balancing individual freedoms with state security or public order.

In recent years, the FCC has taken bold stances on European Union integration. In
its 2020 ruling on the European Central Bank’s bond-buying program, the Court
challenged the supremacy of the European Court of Justice, asserting that EU
institutions must respect constitutional limits. By doing so, it positioned itself not
merely as a domestic arbiter but as a guardian of democratic sovereignty within
supranational governance.

India: The Expanding Frontiers of Guardianship
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The Supreme Court of India represents one of the most powerful constitutional
courts in the world. Its Basic Structure Doctrine (Kesavananda Bharati, 1973)
remains the most vivid assertion of judicial guardianship—declaring that certain
fundamental features of the Constitution (like democracy, secularism, and judicial
review) cannot be altered even by constitutional amendments. This doctrine reflects
the judiciary’s role as a sentinel of constitutional identity, beyond day-to-day
disputes.

Through Public Interest Litigation (PIL), the Court has expanded its guardianship
into the socio-economic sphere, addressing environmental degradation, electoral
malpractices, and social justice issues. In recent years, it has played a pivotal role in:

e Decriminalizing homosexuality (Navtej Johar, 2018), thereby affirming
dignity and equality.

e Recognizing privacy as a fundamental right (Puttaswamy, 2017), crucial
in the digital age.

e Protecting electoral transparency through rulings on electoral bonds,
culminating in the Court’s February 2024 decision striking down opaque
political funding mechanisms.

These interventions show that the Indian judiciary sees guardianship as active
stewardship rather than passive oversight. However, controversies around the
judicial collegium system, tensions with the executive over appointments, and
criticisms of judicial overreach indicate that the very guardianship role is
contested, and that independence must constantly be defended.

South Korea: Guardianship in Political Transition

The Constitutional Court of South Korea reinforced democratic accountability in
2017 by unanimously upholding the impeachment of President Park Geun-hye over
corruption charges. The ruling did more than remove a corrupt leader—it
channeled political crisis into constitutional procedure, preventing chaos and
maintaining stability.

In 2024, the Court again attracted attention when it ruled against the government'’s
emergency surveillance measures introduced in response to cyberattacks, holding
that national security cannot override core privacy rights without clear safeguards.
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This reflects an evolving model of guardianship in transitional democracies,
where courts mediate between security needs, political instability, and democratic
principles.

United States: Guardianship Amid Polarization

The Supreme Court of the United States (SCOTUS) has historically acted as a
guardian of rights, most famously in Brown v. Board of Education (1954), which
dismantled racial segregation, and Obergefell v. Hodges (2015), which legalized
same-sex marriage. These rulings established the judiciary as a protector of equality
and liberty against entrenched majorities.

Yet the guardianship role is increasingly contested. The 2022 reversal of Roe v.
Wade on abortion rights sparked debates about whether the Court is protecting
constitutional principles or succumbing to ideological partisanship. The 2024-25
election cycle has further strained judicial legitimacy, as SCOTUS faces cases on
presidential immunity, state-level election regulations, and digital
misinformation laws. The Court’s decision in June 2025 restricting state-level bans
on Al-driven political advertisements reflects its continued engagement with
emerging democratic challenges.

Guardianship as a Dynamic Concept

What emerges from these case studies is that judicial guardianship is not static; it
evolves with historical circumstances, political contexts, and societal needs. In
established democracies, it may involve fine-tuning the balance between rights
and security. In fragile democracies, it often means protecting electoral integrity
and resisting authoritarian drift. In transitional societies, it becomes about
channeling political crises into legal frameworks that preserve stability.

Contemporary Threats to Judicial Independence

The independence of the judiciary is increasingly under pressure in today’s political
climate, where populism, nationalism, and authoritarianism are reshaping
democratic institutions.

1. Politicization of appointments: Governments in Poland and Hungary have
sought to pack courts with loyalists, raising alarms within the European
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Union and triggering mass protests. This reduces constitutional courts to
political tools.

2. Administrative manipulation: Budgets, promotions, and disciplinary
proceedings are often used to exert subtle pressures. For example, financial
cuts to courts in parts of Latin America weaken their capacity to challenge
executive decrees.

3. Delegitimization campaigns: Populist leaders frequently attack judges as
“unelected elites” or “enemies of the people,” eroding trust in legal
institutions. Such rhetoric has been used in countries as diverse as the United
States, Brazil, and the Philippines.

4. Strategic vacancies: Deliberately stalling appointments to higher
courts—seen in both advanced and emerging democracies—creates backlogs
and politicizes the filling of crucial posts.

These trends are not uniform, but they share a common strategy: weakening the
judiciary’s capacity to act as a check on political power.

Judicial Courage in Action

Judicial independence is tested most severely in moments of political crisis,
authoritarian encroachment, or widespread corruption. It is in such moments that
courts demonstrate whether they are merely symbolic institutions or true guardians
of constitutionalism. Around the world, there are striking examples where judges
and courts have shown remarkable courage in defending democracy and the rule
of law, often at great personal or institutional risk.

Pakistan: The Lawyers’ Movement and Beyond

The Supreme Court of Pakistan has had an uneven record in confronting military
rule, but its moments of courage remain historic. In 2007, when Chief Justice
Iftikhar Chaudhry was suspended by General Pervez Musharraf, it triggered a
nationwide lawyers’ movement. The judiciary, supported by civil society and
political activists, resisted military authoritarianism. The eventual reinstatement of
the Chief Justice symbolized how judicial resistance, combined with popular
mobilization, can challenge entrenched power structures. Though subsequent
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years exposed limitations in judicial activism, the episode showed the potential of a
court to spark democratic renewal.

Kenya: Annulment of a Presidential Election

In 2017, the Supreme Court of Kenya annulled the presidential election, citing
serious irregularities in the electoral process. This was unprecedented in Africa,
where courts have often validated controversial elections. The ruling not only forced
a re-run of the election but also signaled that courts can uphold electoral integrity
against executive pressure. While the aftermath was politically tense, the
judgment remains a milestone for judicial accountability in emerging democracies.

Brazil: Operation Car Wash

In Brazil, the judiciary played a defining role in the “Operation Car Wash” (Lava
Jato) investigations, which uncovered vast networks of corruption involving
politicians, business magnates, and even former presidents. The rulings sent
shockwaves across Latin America, showing how courts can hold powerful elites
accountable. At the same time, the judiciary faced criticism for overreach and alleged
political bias, reminding us that judicial courage must always balance activism with
impartiality.

Malawi: A Landmark Electoral Ruling in Africa

In 2020, the Constitutional Court of Malawi annulled the presidential election
after finding evidence of widespread irregularities. The decision, hailed globally, was
extraordinary in a region where electoral fraud often goes unpunished. It reaffirmed
that judicial courage can inspire democratic renewal even in fragile political
systems.

The Philippines: Judicial Defiance and Vulnerability

The Philippine Supreme Court has also faced moments of defiance, especially
during the era of President Ferdinand Marcos’ martial law. While parts of the
judiciary collaborated with authoritarian rule, there were judges who resisted,
issuing rulings against arbitrary detentions. In recent years, however, judicial
independence has again been tested under populist leadership, highlighting the
continuing struggle between judicial courage and political capture.
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The Way Forward: Protecting Judicial Independence

To sustain constitutionalism in the 21st century, judicial independence must be
continuously defended and renewed. Key measures include:

1.

Independent judicial commissions: Appointment and promotion should be
entrusted to commissions composed of judges, legal experts, and civil society
representatives, reducing executive dominance.

Judicial ethics and education: Training programs must emphasize
constitutional values, integrity, and impartiality to nurture a culture of
independence.

Transnational judicial networks: Global cooperation among judges, bar
associations, and human rights institutions can help share best practices and
resist authoritarian encroachments.

Civic education: Citizens must understand why judicial independence
matters. When the public values judicial impartiality, populist attacks lose
their potency.

Technological transparency: Digital platforms can enhance accountability in
judicial functioning while maintaining confidentiality in deliberations.

Ultimately, judicial independence is not self-sustaining. It requires vigilance by
judges, respect from political actors, and trust from society.
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